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EDITORIAL NOTES. 


WE REGRET that the pages of the JOURNAL are too small to accom- 
modate in full this month the full text of the opinion of Mr. Justice Depue 
in the Court of Errors and Appeals, in the case of Mayor of Jersey City 
v. Hoos. It is a long but perfectly clear opinion, and we believe it to 
be good law. A dissenting opinion has recently been filed by Mr. Jus- 
tice Collins, the text of which we have not seen. If our constitutional 
provision that special legislation is not longer to be tolerated in this state 
is to be continued, we see no reason why the various attempts of the leg- 
islature to get around the restrictions, especially for political purposes, 
should not be set aside in the manner they have been by the Supreme 
court for several years. It may not suit partisans, but does suit the gen- 
eral public. 





A RECENT case of some interest to the profession is that of Dobbs v. 
Dobbs, Circuit court of Cook county (Chicago), where the complainant 
verified her bill for separate maintenance before her solicitor as notary 
public. A motion for temporary alimony and solicitor’s fees was on hear- 
ing before Judge Burke when John F. Geeting, solicitor for defendant, 
objected to the reading of the bill as an affidavit, contending, in support 
of his objection, that an affidavit is a written statement made on oath 
under such circumstances as would, if false, subject the affiant to a pros- 
ecution for perjury, which action in this instance could not be maintained 
for the reason that the notary public would not be eligible as a witness, 
otherwise the accused would be obliged to either lose the benefits of 
cross-examination or by the cross-examination of the notary public dis- 
close matters of privilege between attorney and client interwoven with 
the circumstances surrounding the verification of the bill. The court 
sustained the objection. Interesting cases along this line, where, how- 
ever, the perjury test was not made, are 3 Atk. (English) 813; 1 Colo. 
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33 and 35; 11 Kansas 121; 4 Halsted 225; 8 Taunt (Eng.) 74; 3 Term 
Rep. (Eng.) 403; 9 Ark. 62; 12 Johns 340; Tidd’s Practice 494; 141 
Ills. 469; 34 Kansas 27. 





In a CASE in which no opinion was written, Jn re Herdman, Captain 
of the Salvation Army in Trenton, Mr. Justice Gummere made an im- 
portant holding, in refusing to set aside or interfere with the conviction 
made by Police Justice Jackson. It seems that the captain was arrested 
upon the charge of obstructing the public streets. The matter was 
brought up in review before Justice Gummere upon the application of 
Captain Herdman’s counsel, asking the justice to review the evidence 
apon which conviction was founded. In arguing the matter, his counsel, 
Mr. Apgar, said that the question was whether there was an obstruction 
of the streets, and whether it was Captain Herdman who obstructed, and 
whether he did so with criminal intent or intent to violate the law. To 
obstruct means to prevent free passage. To interfere means a more pos- 
itive act than to obstruct. Captain Herdman, Mr. Apgar held, did not, 
by any overt act, obstruct the street, and there was no evidence of any 
complaint on the part of the citizens that their passage was obstructed. 
Counsel asked the court to take cognizance of the fact that there was 
no disorder nor tumult, except in so far as the playing of music was con- 
eerned. Tradesmen, he said, display wares on the sidewalks and put 
advertisements in their windows which attract crowds sufficiently large 
to block the sidewalks, and yet no complaint is made against them. City 
Solicitor Macpherson replied briefly. He said that the police depart- 
ment did not stand in the position of attacking or persecuting any relig- 
ious denomination. The police must determine if the street is obstructed 
whether by religious gatherings or otherwise. In this instance, the offi- 
eer thought that the street was obstructed. He warned the captain of 
the army to goaway. The latter refused, and continued to obstruct the 
highway. 

Justice Gummere said: ‘*The question for me to decide is whether 
or not the conviction was warranted by the evidence. The streets of the 
city are dedicated to the public for certain purposes—namely, for pass- 
ing to and fro over every part. The public is to have the unobstructed 
use of the whole highway There need not necessarily be a complete 
obstruction, in order to bring a person within the ban of this statute. 
The question is one of legal right No matter what the motive of the 
obstruction might be, the obstruction of the highway is legally wrong. 
The Salvation Army has done a great deal of good, and has not been in- 
terfered with in the past, but there is no reason why the law should not 
be enforced now. The conviction not only cannot be overthrown, but it 
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was the only proper course that the Magistrate could have taken. I 
therefore decline to interfere with the conviction.” 





A CASE of some interest to building and loan associations, Mer- 
chantville B. & L. Association v. Zane, a foreclosure case, was decided on 
October 11 last, by Vice-Chancellor Reed. Two contentions were 
made: First, the condition of the bond (to secure which the mortgage 
was given) was, that the mortgagor should pay the principal, the interest 
and the premium at sucb times, in such places, and in such installments, 
as provided for by the constitution and by-laws of the association. The 
transaction was the usual one made by these associations. For each 
share of stock held, a member is. entitled to a loan of $200, and the 
premiums paid for the prior right to a loan of $200 is made at a rate per 
share, payable monthly by the shareholder borrowing. Zane held twen- 
ty-five shares, ten in the seventh series, and fifteen in the eighth series. 
When the mortgage loan of $5,000 was made, he assigned these shares 
as collateral security. In the following month Zane withdrew, by the 
permission of the association, these twenty-five shares, and obtained 
their withdrawal value, and substituted for the shares withdrawn twen- 
ty-five shares in the thirteenth series, then of little or no value. Two 
months later, these latter shares were withdrawn, their withdrawal value 
paid, and twenty-five other shares substituted in the fourteenth series. 
One Sudbury, who held a second mortgage on the premises, resisted the 
foreclosure of the association’s mortgage, and contended that the condi- 
tion of the mortgage had been satisfied; that as the loan of $5,000 had 
been made to Zane by virtue of bis holding the original twenty-five shares, 
the condition of the bond referred to the premiums to be paid upon those 
shares only, and that they having ceased to exist, by their withdrawal, 
the duty to pay the dues and premiums upon them likewise ceased, and 
the condition had been performed. The Vice-Chancellor, however, 
thought that the condition extended to the substituted securities. 

The second contention was on the doctrine of marshalling. It was 
said that the second mortgagee was entitled to have the withdrawal value 
of the shares released, deducted from the amount due the association. 
Such might have been the case if the second mortgagee had been able 
to show that the association had released the shares after notice of the 
existence of the junior encumbrance. Failing in proof of such notice, 
the association prevailed. Zane was a director of the association, and 
of course had notice of the subsequent mortgage, but he took no part as 
director in the transaction of which the substitutions were a part. To 
quote the court: ‘In these transactions he was acting independently 
of the board, he was acting for himself, and the other directors were act- 
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ing for the association. He was asking of the association that they 
would pay him the value of the shares which he individually held. 
Knowledge of his private transactions cannot, under these circumstances, 
be imputed to the association. First Nat. Bank of Hightstown v. Chris- 
topher, 11 Vr. 435.” 





WHILE Governor Griggs has been devoting some attention, both of- 
ficially and unofficially, to the mode of manufacturing our statute law, 
and deploring the haste and volume of legislation, curiously enough the 
Lord Chancellor of Engiand (Lord Halsbury) has been making speeches 
on the same theme with opposite conclusions. His lordship’s com- 
plaint is that “ the legislative machine was at present not one that did 
its work with great facility and great speed. There was some difficul- 
ty in getting any law passed, and if they began to codify the law, even 
in its commercial aspects, he was afraid that the process would last some 
time.” 





WHILE CRITICISM on legislative methods is in order, a correspondent 
of the JOURNAL suggests that “ prospective members of the Legislature 
would do well to read through the law reports, and they will find ample 
material for new acts. For instance, if a gentleman desires to improve - 
our criminal procedure, the suggestion which the court threw out in 
Roop v. State, 58 N. J. L. 487, could be adopted, with profit. Twenty- 
two years ago the Supreme court confessed its want of power to correct 
an informal sentence of an inferior criminal court by the modern and 
sensible procedure of pronouncing such sentence as ought to be given, 
upon the verdict rendered, or remitting to the court below for the entry 
of such a sentence, instead of reversing the judgment im toto, and nulli- 
fying all the proceedings. Yet nothing came ot such exposure of our 
defective procedure, and the present Chief Justice, in Roop v. State, in 
1895, again, on behalf of the Supreme court, called attention to the sub- 
ject. The Legislature has sat twice since then, and still nothing has 
been done.” 


WOMAN’S LEGAL STATUS—SHOULD IT BE ALTERED ? 





The property rights of a woman, so long as she remains single, are 
pretty much the same as those of aman. In all my studies I have found 
nothing wherein she is restricted in any way with regard to the use and 
control of her property; nor do I find any special privileges accorded 
her, except perhaps the statute which provides that it shall be unlawful 
to arrest or imprison the person of any female by virtue of any mesne 
process or processes of execution in any civil action, the decisions relat- 
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ing to which show that this refers also to arrest upon original process. 
This statute, however, applies to a feme covert as well as a feme sole. 

It is only upon her marriage, then, that woman’s legal status is sub- 
stantively altered. During the past half century the property rights of 
married women have undergone many radical changes, but we still find 
ourselves governed, to a large extent by the old unwritten laws. This 
leaves us in an uncertain, and, I might say, chaotic state. For instance, 
if a woman were married prior to 1852, and owned real or personal 
property at that time, her husband still seems to be entitled to the use 
and control of it. It is not improbable that some such cases do exist to- 
day, for enough time has not yet elapsed in which to put all women in 
the absolute control of their property. 

A married woman’s wages, which she has earned in any business car- 
ried on separately and apart from ber husband, and all investments of 
such, are to remain hers as though she were single. If, however, the 
services were rendered by her in her husband’s business, or in a busi- 
ness in which he is concerned as a partner, she cannot recover any wages, 
even from his partner. As one lawyer tersely puts it: ‘“ Her husband 
is the only one who is allowed to swindle her with impunity.” 

For all wrongs committed by the wife, and for all damages to which 
she may become entitled, arising in tort, it is still necessary to make 
the husband a party plaintiff or defendant, as the case may be, to the 
suit. In these and many other ways a woman’s individuality is merged 
into that of the husband. 

One of the best founded of woman’s complaints is the unjust portion 
assigned to a wife or mother in the laws of descent and distribution. 
The widow’s dower in most cases is entirely inadequate to secure to her 
any sort of livelihood, and the one-third of the personal estate seldom 
affords her protection against the necessities which advancing age often 
requires. Is it not also ungenerous, where there are no children or the 
issue of any, to give the wife so small a dowry as the one-third interest 
in the real property, and but one-half of the personal property? The 
other portion is frequently divided amongst relatives of the deceased 
man, many of whom he has never seen or cared about, and who, in no 
way, have helped him accumulate the estate. 

In the laws governing the estate of a child who dies intestate, the 
father takes the personalty, and, if he be dead, the mother shares with 
the brothers and sisters. Likewise with the real estate; brothers and 
sisters take first, and where there are none, or no issue of them, the 
father takes; in either of which cases the title is absolute. Should there 
be no brothers or sisters, or the issue of such brothers and sisters, or a 
father living, the estate then descends to the mother, but she takes it 
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only as a life estate. These cases are happening every day, and-no 
effort is being manifested to correct the error. 

In almost all cases where a particular grievance has’ been brought to 
the attention of the Legislature, it has been remedied, but in absence of 
any special grievance nothing is done and these laws prevail. It is not 
an easy task, by any means, fora woman to bring her grievances before 
the Legislature. The fact of her being a woman is generally a signal to 
the legislator that he is too busy to hear her or give her any attention. 
Persistent effort only brings any change, and such amendments as have 
been made are generally passed out of courtesy to some one woman, 
who is either aggrieved herself, or is working for some one who is un- 
fortunate. She makes them popular measures, which are not passed, 
however, upon any righteous consideration of what is plain justice. 

What we need is a complete revision of the laws relating to women, 
particularly married women, and I think every member of the bar recog- 
nizes this fact. I would ask to make property rights of both men and 
women identical. 

We have reached a period now when men and women are educated 
alike, and when women engage in all the arts, trades, sciences and pro- 
fessions. This alone should be a forcible argument that they should be 
given independent property rights, and likewise be made responsible for 
all acts thereunder. It must be admitted that it is time the statute was 
removed whereby a woman can plead ignorance of law as a ground for 
dissolving an obligation—a thing which only idiots, lunatics and infants 
ever could do. The custom of privileging a woman in some matters and 
restraining her in others, from a feeling of pity for her bodily weakness 
and presumed mental incapacity, rather than for any more worthy 
reason, should be abolished. This condition of things is a constant 
source of quarrels, legal disputes and disruptions. It tends to lower the 
moral and intellectual standard of the age. It is a stumbling block in 
the way of ethical culture. My theory would be to give neither sex 
more privileges than the other. Place them on the same footing, and 
by thus establishing this equality both man and woman will be better 
able to work intelligently in the business and professional world. 

It would seem at common law that women are permitted to hold such 
offices only as might be executed by deputy, but recent legislation, and 
sentiment in localities without legislation, have made women eligible to 
many other offices. In several states women vote on all questions and 
for all officers, and by reason of this could represent their states in Con- 
gress. Women practice law in the courts of almost every state, and 
also in the United States Court. They are thus, undoubtedly, qualified 
to hold the highest office, either executive or judicial, in the United 


~ 





SOME NOTED MEMBERS OF THE NEW JERSEY BAR. 327 


States. I think it quite evident that we, in our state, should make laws 
in conformity thereto. 

But how is this to be done? The Legislature cannot effectually 
establish this independence, for such privileges granted by them could 
be taken away at the pleasure of the Legislature, and would, therefore, 
simply amount to license. Just so long as one-half of the community 
has the law-making power, just so long will we be in this position. ‘* Not 
the man alone who feels, but who is exposed to tyranny, is without 
freedom.” No sentiment or petitioning on our part would avail ns an-- 
thing if the voting population were determived upon revealing ai. b: 
establishing this independenes Lives Coustiticicieed bUMICLIS Wasa 
out the right of suffrage wouid help us but little They would give the 
elector a little more trouble in repealing them, but they still would have 
the exclusive privilege and power in their hands. ‘A constitution is 
valuable in proportion as it is suited to the circumstances, desires and 
aspirations of the people.” Are we not part of the people ? 

We are told that sentiment will enter too largely in our work if we 
were to engage extensively in political life, but it seems to me that 
nothing but sentiment on the part of men opposes it. But ours is only 
supposed, theirs is apparent, sentiment; and the weight of reason is not 


against the existence of the right. 
Mary PHILBRUOK. 
Newark, N. J., October 1897. 


— - -—~  m 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


[Eighth Article.] 


CHANCELLOR ABRAHAM O. ZABRISKIE. 


(Continued from October number. ) 


It was in 1856 that Mr. Zabriskie was elected a director and in 1862 
when he became chairman of its executive committee. At his first ap- 
pointment and election, Mr. John P. Jackson (who was a lawyer by pro- 
fession) was vice president and general superintendent of the road, and 
its management was practically under Mr. Jackson’s supervision, more 
so than any other railroad of which I have had knowledge. Mr. Zubris- 
kie and Mr. Jackson worked harmoniously together. Mr. Jackson’s 
cardinal idea of running a railroad was, first, to give to the travelling 
public an efficient service, rendering a polite and courteous attention te 
all; in this the superintendent set the example, and all the officers and 
employees were obliged to follow or quit the service; and, secondly, the 
road was to be run and the business done with the greatest dispatch 
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safety would warrant. This road was raised to a high state of efficiency 
under Mr. Jackson, so much so that I remember to have remarked at 
the time of his death, December 10, 1861, that he had left behind 
him such an efficient and well-trained corps of officers and employees 
that the road would aimost run of itself for the next twenty years. For- 
tunate indeed was the road that had Mr. Jackson for its superintendent 
and Mr. Zabriskie for its counsel. 

Mr Scudder speaks of Mr. Zabriskie’s railroad service as follows: 
‘He was not a nominal director, but was placed in the important posi- 
tion of chairman of the executive committee of that company. He soon 
became master of all the affairs of the road, and gave his attention to 
the number of cars and locomotives which were required, the capacity 
of the workshops, and the requirements of the road, and such was the 
accuracy of his mathematical mind that he knew and retained in his 
memory the most minute details of the affairs of this corporation.” 

At that time southern pine wood was used in its locomotives for fuel, 
and it was quite apparent that this source of supply would soon fail or 
become too expensive for use, and that the experiment of coal burning 
engines was to be made. The road in 1856 had built its first coal burn- 
ing engine, called the “Phenix”. The second was built in 1858 and 
called the “A. O. Zabriskie”. In this experiment Mr. Zabriskie took 
the deepest interest, and when the ‘ Zabriskie” would come off the road 
and go into the engine house, he used to visit the engine and look per- 
sonally after the success of the experiment, which succeeded, and | be- 
lieve that the New Jersey road was the first in the state to experiment 
with coal. It is now the universal fuel and wood has been entirely 
abandoned in this state. 

Mr. Zabriskie continued to be the counsel and a director in the road 
until 1866, when he was appointed Chancellor, and was succeeded as 
counsel and director by the late Hon. Isaac W. Scudder. 

I am aware that there is an erroneous impression that shortly after 
the meeting in 1854, Mr. Zabriskie became the counsel of the Cam- 
den and Amboy Company. He never was the counsel of that corpora- 
tion, and this impression evidently aros: from the fact that the Camden 
and Amboy had a running contract with the New Jersey Railroad and 
Transportation Company. Joseph P. Bradley was the counsel of the 
former corporation and Mr. Zabriskie of the latter. 

The contract referred to was a running one based upon necessity 
and not from choice, and there was no friendship in it. The Camden 
and Amboy bad the monopoly of the state, and the Messrs. Stevens of 
Hoboken were among its chief promoters and owners. The Stevens 
were steamboat men and not railroad men; their favorite mode of trans- 
portation of passengers and freight was by steamboat. They put ele- 
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gant steamboats on the Delaware river and on Kill von Kull and the 
Raritan Bay, and built a railroad to piece out the service for the want 
of a river. ‘The New Jersey R. R. and T. Co’s. road ran from Jersey 
City to New Brunswick and it had become the proprietors of the bridges 
over the rivers, Passaic and Hackensack, chartered in 1790 with a 
monopoly grant for ninety-nine years. So the New Jersey could not go 
further west, and the Camden and Amboy could not come east by rail. 

This fast and advancing age demanded a more rapid transit than a 
steamboat could give, and Camden and Amboy had no railroad coming 
east on this line beyond New Brunswick, and had no hope of bridging 
the rivers, Passaic and Hackensack, at that time or of obiaining a New 
York terminus. 

The advancing sentiment was growing so strong against the monopoly, 
that the necessary legislation could not be obtained in the House of As- 
sembly. This state of facts created the running connection whereby 
the all-rail passengers between New York and Philadelphia passed over 
the two roads. Camden and Amboy was unwilling to give up their 
Philadelphia business or allow another road to share in the profits ; they 
therefore clung to the through steamboat and rail route with great per- 
tinacity, until the traveling public fairly drove the steamboats out of ex- 
istence. As the steamboat service gradually waned the rivalry between 
the two roads increased. In 1854 the monopoly was doomed, and was 
to expire in 1869. This would allow the N. J. R. R. and Tr. ©o. after 
1869 to go west if they could obtain a charter. 

After the defeat in 1854 the Messrs. Stevens did not remain idle ; they 
joined in completing the Erie tunnel and secured a right to use it; they 
caused a railroad to be chartered from Huboken to Newark and they at- 
tacked the monopoly of the bridges. The Court of Chancery and Court 
of Errors and Appeals in 1860, held that a railroad viaduct was 
not a bridge in the sense of the act of 1790, and this decision was sus- 
tained by the U. S. Supreme court, so that railroads could then cross 
these two rivers. 

Camden and Amboy could have come east after 1860 if they could 
have procured the necessary legislation. I know that Mr. John P. 
Jackson was ambitious of extending the New Jersey road from Millstone 
to Yardley, Pa., and so on to Philadelphia. He desired to go over the 
route and a short time before his death I went with him to my father’s. 
We took two days for the trip; he, my father and myself went over the 
route from Millstone to the Delaware river. This is the route now cov- 
ered by the Delaware and Bound Brovk railroad, being the new route 
to Philadelphia, made possible by the general railroad law of 1873. 
And while Mr. Jackson had-his eyes turned towards Philadelphia the 
Messrs. Stevens were looking to an all-rail route to New York with a 
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terminus in Hoboken, and this struggle continued until 1870, when the 
two roads united and became known as the United Railroad and Canal 
Companies. This was four years after Mr. Zabriskie was made Chan- 
cellor. 

At the breaking out of the civil war in 1861, Mr. Zabriskie entered 
into the struggle with all the zeal and strength of his great intellect. 
During this struggle I was with him in hours of his greatest pride and 
deepest sorrow. His youngest son, Abram, had graduated at Princeton 
College in 1859, and was at the time a student at law in his father’s office. 
Upon the appointment of Judge William L. Dayton as Minister to 
France, young Mr. Zabriskie concluded to join him and spend a year 
in Europe in study and travel, devoting most of his time to Paris under 
the care of Mr. Dayton. Abram was then twenty years of age; he had 
secured his state room and paid his passage money and was about ready 
to sail, when Sumpter was fired upon. He at once decided to offer his 
life to the service of his country, and without waiting to consult his 
father, who had gone to Trenton with others to aid in military arrange- 
ments and to assist Gov. Olden in raising the five regiments then re- 
quired from New Jersey, he went to New York and gave up his state- 
room, got a return of his passage money, and coming back to Jersey 
City he threw the gold down on a table and said, ‘I am not going to 
Europe, I will stay to do my part in this war.” He joined the Ninth 
New Jersey Regiment as Adjutant to Colonel Allen. For gallant service 
in the field he was commissioned major of the regiment. He was pro- 
moted to lieutenant-colonel and in January, 1863, was promoted and com- 
missioned colonel of the regiment. 

The Ninth Regiment needs no encomiums from any one Its record 
is written in blood on many well fought battle fields; it merited and re- 
ceived enduring fame. ‘The colonel visited Jersey City on furlough in 
the latter part of February, 1864, and on this occasion the leading men 
of Jersey City met at his father’s residence on Saturday, February 26, 
at 3 o’clock P. M., and presented him with a magnificent sword, belt, 
gloves and aiguillette as a token of esteem. The company consisted of 
about thirty of Jersey City’s most respected citizens, made up of law- 
yers, bankers, railroad men, and insurance presidents and directors. 
The Hon. Isaac W. Scudder made the presentation speech. Col. Zabris- 
kie replied and I insert his remarks at length in order to preserve in 
permanent form something from the lips of this brave soldier. His re- 
ply was as follows: 

‘**Mr. Scudder, I accept, with feelings of gratitude and pride, the beau- 
tiful present you have tendered me in the name of many citizen friends 
of New Jersey. I thank you, gentlemen, for the gift of this sword, I 
thank you, even more, for the feelings that prompted it, and 1 thank 
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you, sir, for the words of compliment and encouragement with which ‘it 
was presented. 

‘* The soldier, gentlemen, values a testimonial of this kind far more 
than you can think. Separated as he necessarily is from all the former 
associations of life, separated from all the amenities and comforts of bis 
home, undergoing many hardships and encountering many dangers, it 
excites his patriotic zeal, enlarges his pride in his profession and incites 
him to a more earnest performance of his duties as a soldier to know that 
he is not forgotten by his friends, to know that his fellow-citizens are 
watching his course with interest, that they are ever willing to offer him 
their encouragement and assistance, and will do him justice according to 
his deserts. This smooths the roughness of his path of duty and teaches 
him that his conduct is not unregarded and will not be unrewarded. 

‘*T accept this sword, gentlemen, as a New Jersey soldier and I accept 
it with the proud boast that Iam one of a band of volunteers that have 
never on any occasion dishonored themselves, their state, the uniform 
they wear or the flag under whose folds they fight. The history of many 
a battle proves their efficiency and the bodies of New Jersey’s dead, now 
mouldering in numberless unknown graves, and in the soil of almost 
every rebel state, testify to their unflinching execution of their danger- 
ous and bloody duties. Almost every military department has felt the 
benefit of their services and every army has acknowledged its indebted- 
ness to the soldiers of New Jersey, from the Mississippi to the Atlantic, 
from Roanoke Island, first, until Chattanooga, last, in many a battle. 
The soldiers from New Jersey have never fought but to fight well, and 
while doing their duty to the common country have always reflected 
honor on their state and on themselves, and in every hard fought field, 
bloodily won, or still more bloodily lost, the banner of New Jersey, float- 
ing in unison with the sacred emblem of the nation, has ever marked the 
spot where brave men were fighting and where brave men were falling, 
and as one of New Jersey’s volunteer soldiery, as one whom she has 
honored with an important trust, I accept from you, my fellow citizens, 
and I accept with feelings of grateful pride, this testimonial of your con- 
fidence and regard.” 

This occasion was one of great joy and pride to Mr. Zabriskie, who 
gave a fine entertainment to the occasion. 

The colonel returned to the field in less than three months after this 
occasion. On the. 16th day of May, 1864, he tell in battle mortally 
wounded at the head of his regiment at Proctor’s Creek, near Drury’s 
Bluff, Virginia, from which wound he died at Chesapeake Hospital on 
May 24. The circumstances were as follows: On the morning of the 
16th his regiment was on the right of Gen. Heckman’s brigade, which 
was the right wing of Butler’s army, having an open space between it 
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and the James river. The attack on that day was at early dawn. In 
a dense fog the enemy in great force rushed in the right wing in front 
and flank. They found the Ninth with its colonel at its head formed in 
order to receive them. In the thick fog the place of the enemy could 
only be distinguished by the flashes of their guns, and the regiment did — 
not deliver their fire until the enemy was within forty paces. Fifteen 
minutes after the attack was made Colonel Zabriskie received his mortal 
wound, a shot which penetrated his wind-pipe and lodged somewhere in 
his neck. He told Captain Lawrence, who was near, to tell Lieutenant- 
Colonel Stewart that he was wounded and that he should assume com- 
mand. Immediately Captain Lawrence fell, from the wound of which 
he afterwards died. Colonel Zabriskie then went himself to Stewart and 
gave him the command. Leaning on Lieutenant Burnett he was led to 
the rear. Meeting General Heckman advancing and having, though 
wounded, a clear and cool comprehension of the way the fight was going, 
he stopped and told him the danger of our forces being surrounded, which 
event afterwards occurred. Very soon after his wound his father and 
brother joined him and remained with him until his death, when they re- 
turned to Jersey City with his remains. 

We had advices of the time when the train would arrive. A few of 
his most intimate friends assembled in the depot, to meet Mr. Zabriskie 
on his arrival. This meeting made an impression on my wind which I 
will carry to my grave. For about twelve years I had met Mr. Zabriskie 
almost daily, and | knew him as the strong, vigorous man, ready to meet 
and brave any and every emergency; and when he stepped from the 
train, what a change! Grief was depicted in every line and lineament of 
his face. His animation and vigor for the time being had apparently 
departed from him, and Mr. Scudder taking him by one arm, and Mr. 
Gilchrist by the other, he went tottering down the platform, a crushed 
and broken man. 

What a difference from the twenty-sixth day of February preceding, 
when surrounded with friends, the pride of his heart stood before him ! 
A son, and a gallant New Jersey soldier, who as an officer had won fame 
and renown upon the field of battle; and now at the early age of 23 
years, a lifeless corpse, and his remains about to be committed to the 
silent tomb. 

But the remembrance of him by his father could not fail after the 
hours of grief and sorrow passed away to be anything but laudable pride, 
that he had been able to give to his country such a son, who had become 
such a brave and valued officer, and who only three months before he 
fell spoke his own eulogy, when he said : 

‘“‘ And in every hard-fought field, bloodily won, or still more bloodily 
lost, the banner of New Jersey, floating in unison with the sacred 
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emblem of the nation, has ever marked the spot where brave men were 
fighting and brave men were falling.” 

A post of the Grand Army of the Republic is named after Colonel. 
Zabriskie, and he has left behind him an enviable fame. 


JacoB WEarT. 
Jersey City, October 14, 1897. 


[TO BE CONTINUED. | 


—_—__—— 0-0 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Evidence—Legal Experts— Written Laws—Proving Public Acts.—1. 
In conformity with the general rule which admits in evidence the opin- 
ions of skilled witnesses on all subjects of science, the existence and 
meaning of the laws, as well written as unwritten, of another state may 
be proved by calling professional persons to give their opinions on the 
subject. 2. The Federal Constitution (Article IV, sec. 1), supplemented 
by the act of Congress of May 26, 1790, does not provide an exclusive 
method for proving the public acts of the various states of our Union. 
The Title Guarantee and Trust Co. v. Trenton Potteries Co. (Messrs. Corbin 
& Corbin for appellant. Mr. James Buchanan and Mr. H. R. Bayne, of 
N. Y., for respondent.) Opinion by GuMMERE, J., Sept. 20, 1897. 

Mining—Nuisance—Discoloration® of Water.—A non-riparian mine 
owner may not artificially cause the injurious discoloration of a natural 
watercourse by water from his mine, if, by the use of practicable means 
within his knowledge he may carry on bis mining operations without 
injury to the rights of others. Sterling Iron and Zine Co. v. The Sparks 
Manf’g Co. (Mr. Chas. D. Thompson and Mr. G. Collins for the appel- 
lant. Mr. Thos. W. McCarter for respondents.) Opinion by Garrison, 
J., Oct. 7, 1897. 

Constitutional Law—Classification of Cities—Elections.—1. The ques- 
tion whether any particular statute is local or special must be determined, 
not upon its compliance with a legislative classification, but upon whether 
having regard to the character of the legislation and the limitation upon 
it contained in the act, the statute is or is not a general Jaw, as defined 
by the courts. 2. The mere aggregation of individuals in a municipal- 
ity is not the actual basis on which a classification may legitimately rest. 
3. When a law is in terms local, satisfactory reasons must be found to. 
exclude it from the constitutional interdict. 4. Acts relating to the 
structure and machinery of municipal government are not free from those 
rules apt to distinguish general from local and special laws in other 
cases. 5. Under these rules, an act which simply changes the date of 
the election of municipal officers in cities of the first class, and combines. 
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their election with the election of state and county officers on the same 
official ballot, held, unconstitutional. Peter F.Wanser v. Edward Hoos. 
(Mr. Chas. L. Corbin for plaintiff in error. Mr. Allan L. McDermott for 
defendant in error.) Opinion by Depug, J., Oct. 2, 1897. 





NEW JERSEY SUPREME: COURT. 
(Abstracts of Recent Opinions.) 


Before DEPUE, MAGIE and GUMMERE, JJ.: 

Municipal Corporations—Charter of Trenton—Paving Contracts.—1. 
A provision in a street paving contract requiring the contractor to guar- 
antee the endurance of the pavement for a period not less than five years 
from the date of its completion and acceptance by the city, and to main- 
tain the pavement in good condition at the finished grade of the street at 
his own cost and expense during said period, and that upon his failure 
to do so, the city to make such repairs as may be necessary and deduct 
the cost thereof from such moneys as it may have on hand belonging to 
the contractor, is not contrary to the charter of the city of Trenton, 
which provides that “after any street shall have once been paved, then 
the city shall take charge of and keep the same in repairs at the general 
expense.” 2. Under the charter of the city of Trenton, if the lowest 
bidder does not submit proofs of suéh a character as to satisfy reasonable 
men of his ability to perform his contract, he is not entitled to have the 
contract awarded to him. Wilson v. Trenton. (Mr. John H. Backes 
for prosecutor. Mr. G. W. MacPherson and Mr. John Rellstab for de- 
fendants.) Opinion by GUMMERF, J., Sept. 20, 1897. 

Municipal Corporations—Lowest bidder’s interest.—A prosecutor ot a 
writ of certiorari brought to set aside a street paving contract, whose only 
standing is that he was the lowest bidder for the same, cannot be heard 
to challenge the legality of the advertisement for bids, or the specifica- 
tions on which the contract rests. McGovern vy. Trenton. (Mr. Chaun. 
cey H. Beasley for prosecutor. Mr.G. W. MacPherson and Mr. John 
Rellstab for defendants.) Opinion by GumMEkE, J., Sept. 20, 1897. 


Before Dixon, LupLow and Co.uins, JJ.: 

Certiorari—Resolution to enforce statute.—A resolution by a police 
board directing the chief of police to enforce the observance of an act 
purporting to impose a new duty on street railways and prescribing for 
disobedience a pecuniary penalty to be recovered by civil suit, has no 
other legal force than as an order that the chief ot police shall put in 
operation the lawful means necessary to enforce that penalty; viz., that 
he shall secure evidence of disobedience and have suit instituted for the 
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pecuniary penalty incurred. Such resolution is not reviewable by cer- 
tiorari. The Jersey City and Bergen R. R. Co, et al., v. The Police 
Commissioners of Jersey City, et al. Per Cuntam, Oct. 2, 1897. 


NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Corporations— Agency—Endorsements—A ppeal.—1. Tbe treasurer of 
a manufacturing corporation is not merely by virtne of his office author- 
ized to endorse the company’s note for discount or sale. 2. Where any 
particular office of a corporation, with the knowledge and assent of the 
directors, is held out to the public as having authority to endorse its 
regular business paper, such holding out to the public creates the 
authority for the purpose, and the application of this rule is not limited 
to cases where it can be shown that the paper was received with actual 
knowledge of the previous holding out and in reliance on it. 3. That 
which directors of a corporation ought by proper diligence to have 
known as the general course of business, they may be present to have 
known, in any contest between the corporation and those who are justi- 
fied by the circumstances in dealing with it upon the basis of that course 
of business. 4. Complainants were the holders of bonds of the Ohio 
Company, which owned 1980 shares of the capital stock of the Manu- 
facturing Co., of this state. These shares were pledged to trustees in 
trust to secure the bonds and other obligations. Subsequent to this 
pledge, the Sewing Machine Co., of this state, was-organized, and pur- 
chased the assets of both the Ohio and the Manufacturing Companies, 
and assumed their indebtedness, and pledged its property to the pay- 
ment of the indebtedness assumed. The claim was made that the Ohio 
Co. was insolvent at the time of the organization of the M. Co. The 
Sewing Machine and the Manufacturing Cos. became insolvent, and one 
receiver was appointed for both companies, who allowed certain claims, 
amounting to $300,000 against the Manufacturing Co. Held, that the 
complainants had standing to appeal from the determination of the 
receiver. David Blake v. Domestic Mfg. Co.; Eliza A. Blake v. Do- 
mestic Sewing Machine Co. (Mr. C. L. Corbin and Mr. 8. B. Brownell, 
and Mr. Rush Taggart, of N. Y. for complainants... Mr. T. N. McCarter 
and Mr. Doyle and Mr. Reeves for Nat. Park Bank and others. Mr. R. 
V. Lindabury and Mr. J. C. O’Conor, of N. Y., for Garfield Bank and 
others. Mr. J. E. Howell for Andrew Kirkpatrick, receiver.) Opinion 
by Emery, V. C., Sept. 2, 1897. 

Husband and wife—Agreement—Equitable .defenses.—1. A contract 
between husband and wife, although sued upon in equity simply on 
account that a husband and wife cannot sue each other at law, is never- 
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theless open to equitable defenses. 2. Upon a separation agreement 
between husband and wife, whereby the husband covenanted to pay the 
wife $75 a month for an indefinite time, and that she might have all the 
property thereafter in anywise to come to her, she agreeing that he 
might receive all the rents, income and profits of the property then 
owned in their joint name, he to pay the taxes, interest on incumbrances 
and make repairs, it appeared to the court that the amount of the pay- 
ment fixed was based upon the net income of the property, and not on 
the earning capacity of the husband, and that it was not understood or 
expected that the husband was to pay more than he received in rents, 
but that it was supposed by both that the rents should be ample to pay 
the wife the whole annuity and leave something over for the husband. 
Owing to the depreciation in the rental value of the property, not ex- 
pected or anticipated by either party, the rents were, for a time, insuf- 
ficient to meet the payments. A bill by the wife for the payment of 
arrearages accruing during such period was dismissed, without costs. 
Mina Buttlar v. Christian Buttlar. Mr. John I. Weller for complainant. 
Mr. W. S. Stuhr for defendant.) Opinion by Pitney, V.C , Sept. 9, 1897. 

Mortgages—Tax clause making principal due—Relief against breach 
denied.—A mortgage conditioned for the repayment of the principal sum 
in installments through five years, contained a clause that “ should any 
tax, assessment, water rent, or other municipal or governmental rate, 
charge, imposition or lien be hereafter imposed or acquired upon the 
premises described in this mortgage, and become due and payable, and 
* * * should said tax, ete., remain unpaid andin arrears for the space 
of ninety days, then and from henceforth * * * the aforesaid prin- 
cipalsum * * * shall becomedue.” Onthe 15th of October, 1896, 
taxes assessed by the city of Rahway against the mortgaged premises 
for the year 1896, became a lien and remained unpaid and in arrears 
for more than ninety days before the filing of the bill. The tax bills 
were sent in December, 1896, by the mortgagee to the solicitor and pres- 
ident of the corporation mortgagor. One B. usually collected the in- 
come from the property, and it was his practice and duty to pay the 
taxes. In this instance he neglected to do so, and no reason or excuse 
is given for such neglect. After the filing of the bill, the defendants 
paid the taxes. Held, the complainant was entitled to a decree to fore- 
closure for breach of the agreement to pay the taxes within the ninety 
days. 2. This is not a case of forteiture, properly speaking, against 
which equity relieves almost as a matter of course; it is a loss of a right 
to a credit, depending upon a contractual condition. Oliver M. Arken- 
burgh, executor, etc., v. The Lakeside Residence Association, et al. 
(Mr. B. A. Vail for complainant. Mr. E. S. Savage for defendant. 
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Mr. L. A. Gibby for Mrs. Arkenburgh.) Opinion by Prryey, V. C., 
Sept. 9, 1897. 

Mortgage Foreclosures—Receiver.~-So long as it does not clearly ap- 
pear that the mortgagee may not recover he is entitled to have the prop- 
erty mortgaged and its profits put in a shape to answer a decree that 
may be made in the cause: receiver appointed. O’Neil v. Hopler. 
(Mr. G. A. Angle for motion. Mr. Geo. M. Shipman, contra.) Conclu- 
sions by Reep, V. C., Sept. 16, 1897. 

Contribution—Between wrongdoers in an action of deceit—Between 
partner and lienor of share of co-partner.—1. Contribution is not enforced 
between wrongdoers in an action of deceit for a misrepresentation. 2. 
C., having to the knowledge ot R., a lien on the separate share of D., 
(the co-partner of R.), after the payment of the partnership debts, is 
intrusted with the winding up of the partnership affairs. In the ultimate 
disposition of D.’s share, he acts as D.’s agent With knowledge of the 
existence of a claim of W.’s against the firm, R., assuming it to be bad, 
pays to C. a larger sum on D.’s account than he should have paid. W. 
obtains a judgment on his claim; held, that R. is not entitled to a decree 
that C. repay him such sum as would, added to the amount of the assets 
remaining in his hands, make his share of the assets equal to D.’s. 
Clayton v. Davett, et al. (Mr. F. E. Bradner for complainant. Mr. R. 
H. McCarter for defendant.) Opinion by Stevens, V. C., Sept. 18, 1897. 

Evidence—Admissions—Cancellation of Specialty.—1. In a contest in 
the Orphan’s court over the validity of a will, Y. testified that he had ap- 
propriated to his own use certain moneys once belonging to the testatrix, 
but justified by declaring that the testatrix had given them to him. A 
bill being filed in this court against the executors of Y. for an acco unt- 
ing and a decree for payment of the moneys appropriated, held, that the 
complainant might rely on Y.’s evidence for proof of misappropriation, with- 
out being bound to accept it as true that Y. had been given the money 
by the testatrix. 2. Where a mortgage contained a covenant to repay the 
money secured, in five years, (and without a separate bond), « direction 
by the holder for the cancellation of the mortgage, and the delivery of 
the mortgage to the mortgagor with intent to make a gift of it and of the 
money which it secured, effectually cancels the debt. Parret v. Craig. 
(Mr. C. A. Marsh for complainant. Mr. Chas. H. Hartshorne for de- 
fendant.) Opinion by Stevens, V. C., Sept. 20, 1897. 

Fixtures—Annexation— Want of Intention.—1. A tenant having no 
contract with or consent from the landlord, constructed a back building 
and permanently attached the same to the rear end of a house, on the 
demised premises, in such a manner that its removal will leave the 
original enclosure without any enclosure at the rear end, the original 
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building and the added structure having, since the latter was built, been 
used together, for a hardware store, neither being usable for that pur- 
pose without the other; at the time the back building was constructed, 
the tenant had no formed intention either to make a permanent addition 
to the premises or remove the structure. Held, the back building had 
become part of the freehold. 2. The Court of Chancery has jurisdiction 
to stay waste by enjoining the removal of such a structure by the tenant. 
Jane Fortescue v. William Bowler. (Mr. Allan B. Endicott and Mr. D. 
J. Pancoast for complainant. Mr. C. L. Cole for defendants.) Oral 
opinion by Grey, V. C., rendered Oct. 4, 1897. 

Illegal Consideration—Compounding criminal offense—Pending Proceed- 
ings—Proof of crime —1. P. M. was treasurer of a lodge and had col- 
lected $3,800, money belonging to it, and had embezzled the same and 
appropriated it to his own use; the lodge was about to institute criminal 
proceedings against P. M. on account of the embezzlement, whereupon 
T. M. in order to prevent such criminal proceedings executed and de- 
livered a mortgage to the lodge to secure the sum which P. M. had em- 
bezzled; in consideration of the execution of this mortgage the lodge 
agreed not to institute criminal proceedings against P. M. on account of 
said embezzlement. Upon these allegations in the answer to a bill by 
the lodge to foreclose, the defense was set up that the mortgage having 
been given to protect P. M. from criminal prosecution, was void. Held, 
that inasmuch as at the time of giving the bond and mortgage no crim- 
inal prosecution had been actually commenced nor had any indictment 
been found, the burden was on the defendants to offer evidence sufficient 
either to convict P. M. of the crime of embezzlement, or to show that at 
the time of giving the bond and mortgage a crime had been in fact com- 
mitted for which P. M. could have been prosecuted. Failing in such 
proot, decree for complainant. 2. Query, if proof in the civil cause of 
the commission of the crime alleged to be compounded must be such as 
would be sufficient to convict on a criminal charge, or whether a pre- 
ponderance of proof is sufficient for the purposes of the civil suit? Colum- 
bia Ledge, No. 117, I. O. O. F. v. Margaret Manning, et als. (Mr. A. 
Riker for complainant Mr. H. Hayes for defendants.) Opinion by 
Emery, V. C., Oct. 16, 1897. 


IN RE BLAKE. 


(Chancery Enrolled Decrees, K. 32, page 821.) 
Application to sell lands as a feme sole—Forms. 
The following proceedings taken under the act of March 24, 1896, 


(P. L. 1896, p. 126) are reported for the sake of the forms, in an uncon- 
tested case under said act. 





IN RE BLAKE. 


[PETITION. ] : 

Title of cause. On petition for leave to sell lands as a feme sole 

To the Honorable Alexander T. McGill, Chancellor of the state of New 
Jersey: The petition of Mary Blake of the city of Trenton, in the coun- 
ty of Mercer and state of New Jersey, respectfully shows that your peti- 
tioner was married on the third day of March, 1879, by, ete., in the par- 
sonage of, ete., at, etc, in the county of Mercer and state of New Jersey, 
to one George Blake; and your petitioner further shows that after her 
said marriage she and her said husband continued to cohabit and live 
together until the latter part of June, 1879, when her husband left the 
city for a western state, ostensibly to accept a position, since which time 
he has not contributed one dollar towards her support; and your peti- 
tioner further shows that from July, 1879, to September of the same 
year, a correspondence was kept up with ber said husband, letters being 
addressed to him in a small town in the state of Illinois; that this corres- 
pondence suddenly ceased about October, 1879, and that since that time 
your petitioner has not been able to learn the whereabouts of her said 
husband or communicate with him although she has made repeated ef- 
forts to do so; and your petitioner further shows that in the month of 
January, 1880, a child was born unto your petitioner and her said hus- 
band; that your petitioner has never received a dollar from her said hus- 
band towards the support of herself or said child since his departure as 
aforesaid; and your petitioner further shows that she is the owner of 
one certain lot or tract of land situate in the township of H. in the coun- 
ty of M. and state of N. J., which is bounded and described as follows, 
to wit: (description by metes and bounds). And your petitioner further 
shows that no portion of the said lot or tract of land came to her by gift 
through or from her said husband; that her said husband has utterly 
failed to support her and her child, and that she has ever since the de- 
parture aforesaid been and now is dependent upon her own exertions for 
the maintenance and support of herself and child, namely Alfred B. Blake, 
aged seventeen years. And your petitioner further shows that she is 
now living on a state of separation from her said husband, and that she 
does not know his whereabouts; and further that she purchased said lot 
or tract of land nine years after the disappearance of her said husband. 
Your petitioner, therefore, prays that such order or decree may be made 
that, during the separation, neglect or refusal to support her by her said 
husband, she may sell, convey, mortgage or lease any interest, estate or 
right she may have in any real estate in the same manner and with like 
effect as if she were sole and unmarried; and that your petitioner may 
have such further and other relief in the premises as the nature of the 
case may require and as may be agreeable to equity and good conscience. 

H. C. V., Solicitor of petitioner. 
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{Add common affidavit, by petitioner, verifying the above petition. ] 
[ORDER TO SHOW CAUSE. ] 

This matter coming on to be heard before the court on motion of H. 
C. V., solicitor of petitioner, and it appearing by the petition and affida- 
vit filed in this cause, that the petitioner, Mary Blake is living in a state 
of separation from her husband, George Blake, and that he neglects and 
refuses to maintain and support her, and that she is the owner and pos- 
sessor in her own right of real estate in this state, which did not come 
to her by gift through or from her said husband: It is on this etc., on 
motion of ete., ordered, that the said George Blake show cause before 
this court on etc., (fortnight) at ete., at ten o’clock, etc., why an order 
should not be made in this cause authorizing the said petitioner to con- 
vey the said real estate, with like effect as if she were sole and unmar- 
ried, according to the statute in such case made and provided ; and that 
service of this order shall be made by the publication of the same in the 
State Gazette, a newspaper published in Trenton, New Jersey, for two 
publications one week apart, the first of which shall be within two days 
from the date of this order, and by mailing a copy of this order, postage 
prepaid, within said two days, to the last known post office address of 


the said husband, George Blake. 
Avex. T. McGiu, Chancellor. 


Respectfully advised, 
M. P. Grey, Vice-Chancellor. 
[FINAL DECREE. | 

This matter being opened to the court by H. C. V., solicitor of peti- 
tioner, and it appearing that the allegations of the said petition are true, 
and the husband of the said petitioner failing to appear after legal 
notice by publication of the filing in this court of the petition and affida- 
vit, and of the order to show cause heretofore granted; and it further 
appearing by proofs on file in this court in the matter, that the peti- 
tioner, Mary Blake, is living in a state of separation from her husband, 
the said George Blake, and that he neglects and refuses to maintain and 
support her, and that she is the owner and possessor in her own right of 
real estate in this state, which did not come to her by gift through or 
from her said husband, which said real estate is mentioned and described 
in the said petition; and the consideration and determination of said 
order being continued to the date hereof, and no cause being shown or 
appearing to the contrary; it is hereby ordered on etc., on motion of 
etc., that said petitioner, Mary Blake, be and she is hereby authorized 
to convey, mortgage, lease or devise any interest, estate or right she 
may have in any real estate with like effect as if she were sole and 
unmarried, according to the statute in such case made and provided ; 
provided that nothing herein contained shall be deemed to authorize the 
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conveyancing or mortgaging of any real estate which came to her by 
gift from or through her said husband. 
Avex. T. McGinti, Chancellor. 
Respectfully advised, 
M. P. Grey, Vice-Chancellor. 


vx 
GRACE SIEDLER v. PARKER SYMS, EXECUTOR. 


(N. J. Chancery. Opinion filed Sept. 20, 1897.) 


Perpetuities—Gi/t during hank’s existence. present charter “or by virtue of any renew- 
—A gift, not charitable, to exist during the als or extensions thereof,” is void as violat- 
corporate life of a bank, either under its ing the rule against perpetuities. 

Mr. Washington B. Williams for complainants. 

Mr. Chas. L. Corbin for trustee. 

Srevens, V. C.: The controversy arises over the sixth clause of the 
will of Samuel R. Syms, who died in November, 1891. The clause so 
far as material, reads as follows : 

‘Sixth. I direct my executors to transfer to such person as shall at 
the time of my death be the acting cashier of the First National Bank 
of Hoboken, New Jersey, eighty shares of the capital stock of the said 
bank, now in my name, to be held and used by said cashier and his suc- 
cessor and successors in office, in trust for the following uses and pur- 
poses, to wit: To collect and receive during the corporate existence. ot 
said bank either under its present charter or by virtue of any renewals 
or extensions thereof, the dividends made and declared payable from 
time to time thereon, and upon the first days of January in each and 
every year thereafter to divide and distribute such dividends equally 
among all the clerks and employees (including the cashier and janitor) 
of said bank, who shall at the time of such distribution be actually 
employed therein, and whose employment in said bank shall have con- 
tinued for a period of at least two years. ” ° . ™ ” 
In case said bank shall by dissolution or otherwise cease to exist, then 
and in that event I give and bequeath the said eighty shares of stock 
together with any increase of shares thereon as aforesaid, or the money 
payable in lieu thereof to the Bank Clerks’ Mutual Benefit Association 
of the City of New York, to be held and invested by said association of 
the city of New York, as a part of its permanent fund, and the income 
arising therefrom to be used and employed as may be directed by the 
constitution and by-laws of said association.” 

It is plain that neither the bequest to the cashier of the First National 
Bank nor the bequest over to the Bank Clerks’ Mutual Benefit Associa- 
tion is charitable. Not being charitable, the objection made to them is 
that they violate the rule against perpetuities. 
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The gift in the first instance is to the cashier of the bank and its sue 
cessors in trust, to collect and receive during the corporate existence 
of the bank, either under its present charter ‘ or by virtue of any renew- 
als or extensions thereof,” the dividends received, and on the first day 
ot January of each and every year thereafter to divide them among the 
employees designated. If this is a trust which is to continue more than 
twenty-one years from the death of the testator it is invalid. 

The bank was incorporated on June 19, 1865, for the period of twen- 
ty years. Its corporate life would have ceased on June 19, 1885, had 
it not been extended for a further period of twenty years under the 
provisions ot the Federal law of 1882. Its charter will, therefore, expire 
on June 19, 1905. It is admitted that at testator’s death there was no 
act of Congress under which any further extension was authorized, nor 
is there now. If the testator had limited the gift to the corporate exist- 
ence of the bank, I should have thought, e3 we could only deal with the 
facts as they were at the time of the testator’s death, and as one of those 
facts was that the charter of the bank would expire within twenty-one 
years and could not be extended beyond that time, that the gift was un- 
objectionable for the reason that the trust must have been completely 
performed within the legal period. But the testator has not limited the 
trust tothe legal period. He has «xpressly declared that it shall continue 
during all renewals and extensions. He has thus, in terms, provided 
for its indefinite prolongation ; for a prolongation which might perpetu- 
ate it far beyond the legal period. It is true that the life of the bank 
might terminate in 1905 either because of the refusal of Congress to 
legislate further on the subject or because of the refusal of the bank to 
continue its existeuce. But in the class of cases we are dealing with 
the question is not whether in the event that has happened or may hap- 
pen the gift will have complete effect within the time prescribed, but, in 
the language of Baron Rolfe, in Dungannon v. Smith, 12 Cl. & Fin. p. 
*575, whether the gift in all its different contingencies must have such 
effect. 

It is an invariable principle in applying the rule in those cases, says 
Mr. Jarman, that regard is to be had to possible, not to actual events, 
and the fact that the gift might have included an object too remote is fatal 
to its validity, irrespective of the event. Jarman on Wills, vol. 1, *233. 

The decision in the case of the First Presbyterian Church vy. State 
Bank, 28 Vr. 27, affirmed in error, seems to me to have some pertinency 
to this part of the argument. There the bank had given to the church 
a sealed instrument, in which it was agreed that so long as the church 
would refrain from extending its buildings westward, so as to obstruct 
the light on the south side of the bank building, “ we (the bank) will 
pay to them (the trustees of the church) the yearly sum of $700 in quar- 
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ter-yearly payments, commencing on the first day of July next, and 
after that rate for a portion of the year.” It appears from the record in 
that case, that the bank was organized in 1865, and was to continue for 
twenty years. The covenant was made in 1872 and before any act of 
Congress had authorized banks to prolong their existence. The bank 
took jadvantage of the act of 1882, and extended its corporate lite for 
twenty years. One of the questions was, whether the covenant was 
binding after the expiration of the original charter. I was counsel for 
the bank, and both in the Supreme Court and in the Court of Errors 
strenuously contended that this covenant must be read in connection 
with the charter and the act of Congress, and that so read it was a con- 
tract to pay only during its original charter life; that at the time the 
covenant was entered into, the law provided that at the end of twenty 
years the bank must terminate its existence, and that it must not there- 
after perform any corporate act except the act of winding itself up. But 
both courts in adjudging the covenant binding on the bank, in the year 
1892, necessarily adjudged that it was a covenant to pay, not only dur- 
ing the period of the bank’s existence under the original charter, but 
during such further extension of that existence as Congress might there- 
after authorize and the bank choose to accept. This case decides that 
it was lawful to make and that the parties did in fact make a contract, 
which was to operate beyond the time prescribed by the charter and by 
the law as it then was, for the bank to exist, and that, too, without any 
words, which, in terms, provided for such a continuance. In the face 
of this decision it seems impossible to assert that it was not competent 
for the testator to provide, in terms, that his gift should be enjoyed by 
the employees of the bank under future extensions of the charter if they 
should be authorized by Congress. That he has done so is clear. The 
words ‘by virtue of any renewals or extensions thereof,” cannot be 
re‘ected without materially changing the scope of the bequest ; a bequest 
as much intended for the benefit of those employed by the bank twenty- 
five vears hence if the bank is then in existence as now. His gift, 
therefore, being for the benefit of those who may be employees here- 
after, as well as before the expiration of the legal period, will not, in all 
its different contingencies, have complete effect within the time prescribed. 

It seems impossible, in the light ot the adjudications, to split the be- 
quest into two, by reading it, as a gift in trust, first tor such persons as 
might be employed by the bank under the present charter, and secondly 
for such as might be employed under future renewals and extensions of 
that charter. When, says Baron Rolfe in the case I have mentioned, 
‘‘a testator has made a general bequest embracing a great number of 
possible objects, there is no authority for holding that a court can so 
mould it as to say that it is divisible into two classes, the one embracing 
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the lawful and the other the unlawful objects of his bounty.” And that 
case, decided by the House of Lords after hearing the opinions of eleven 
of the judges, affords the strongest possible illustration of the stringency 
of the rule. 

In the present case the court would give more effect to the testator’s 
intention to confer a benefit on the employees of the bank, of which he 
had been so long president, if it declared that the gift was good not only 
for the fourteen years subsequent to the testator’s death (during which 
it would exist under its present charter) but also for such further period 
as would, with this fourteen years, make up a term of twenty-one years, 
than it would if it declared that the gift was valid during the fourteen 
years only. It would hardly be contended, however, that this could be 
done. If it could, it might with equal propriety have been done in the 
ease of Detwiller v. Hartman, 10 Stew. Eq. 347, and in all those cases in 
which the testator has attempted to create a trust, not charitable, to con- 
tinue indefinitely or for a period beyond the legal one. 

As the first trust is void because it may endure too long, of course the 
gift over, which is not to take effect until the first trust is completely 
performed, must be void also. 


———_—~«.- > 


JOHN B. KIRBY v. WM. McGALLIARD. 


(Mercer Circuit Court, May Term, 1897.) 


Elections— Townships—The township of section 26 of the Ballot Reform Law (Gen 
Hamilton, in the county of Mercer, (popu- Stats., p. 1359) nor of the 30th section of the 
lation 3,860) is not within the operation of same act (Ibid., p. 1354). 


In the matter of the contested election between John B. Kirby and 
Wio. MeGalliard. 

Mr. W. D. Holt for the contestant. 

Mr. John Sykes for the incumbent. 

GuMMERE, J.: Under sections 100-115 of the general election law 
fifteen electors of the township of Hamilton have presented a petition 
contesting the election of Wm. V. McGalliard as township collector at 
the township election held March 9th, 1897. 

The grounds upon which his election is contested, as set out in the 
petition, are as follows: First, that the incumbent was not a legal nominee 
for the office. Second, that the incumbent was not eligible to the office. 
Third, that illegal votes were received at the polls in favor of the in- 
eumbent sufficient to change the result. Fourth, that the contestant was 
the only person who received legally any votes for election to the office 
of township collector. Fifth, that the board of canvassers in counting 
votes and declaring the result of the election erred in counting any votes 
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for the incumbent because the contestant was not legally a candidate, 
and such error changed the result of the canvass. 

In order to warrant the court in entertaining an application under this 
statute, the petition must not only state the grounds upon which the ap- 
plication is based, but also the particular circumstances of the case, and 
these circumstances must be set out in such a manner as wil] enable the 
court to see that the case is within the statute. Lehlbach v. Haynes, 25 
Vr. 77. 

The only circumstances which are stated in the petition as supporting 
the contestants are thus set forth therein. The incumbent was the nom- 
inee on the citizen’s ticket only for the office of township collector. Prior 
to the nomination of McGalliard there was no party known in the town- 
ship as the citizen’s ticket, and no candidate had ever been previously 
nominated by the so-called party. The nomination of McGalliard was 
made in a caucus of the so-called citizen’s party which prior to that time 
had never been known or considered in the township. ‘There was no 
petition drawn, circulated or signed nominating said McGalliard for the 
office of collector at the time ot his election. After his pretended nom- 
ination he filed no acceptance whatever of such nomination with the 
clerk of the township as directed by the statute. 

Under the provisions of the statute regulating this proceeding, as con- 
strued by the Supreme Court in Lehlbach v. Haynes, supra, the only 
question which can be considered on this application is whether the in- 
cumbent was a legal nominee for the office of collector, and whether he 
was eligible to the office at the time of the election. No facts or circum- 
stances are set out in the petition from which it can be concluded that 
there is prima facie ground to support the other reasons set out in the 
petition as authorizing this contest, and for the failure to do so these 
reasons cannot be considered. 

The facts and circumstances set out in the petition in support of the 
right to contest the legality of the incumbent’s nomination, or bis eligi- 
bility to the office do not afford any ground for such contest. The peti- 
tioners seem to have thought that in order to render the incumbent eligi- 
ble to the office of township collector of Hamilton township, it was neces- 
sary that he should first be nominated for that office in the manner pro- 
vided by the 26th section of the ballot reform law, (Genl. Stat., p. 1359) 
i. e., by a convention of delegates representing a political party which 
had polled at least two per cent. of the total vote cast at the last general 
election, or else in the manner provided by the 28th section of the act, 
i. ¢., by a petition signed by qualified voters not less in number than one 
for every hundred votes cast in the district at the last preceding general 
election. The petitioners also seem to have thought that the incumbent 
could not be legally elected to the office unless he filed a written accept- 
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ance of his nomination in accordance with the provision of section 30 of 
the ballot reform law (Genl. Stat., p. 1354). 

This, however, is the result of a misapprehension on the part of the 
petitioners, as to the scope of the ballot reform law. By the 12th sec- 
tion of the supplement to that law, passed March 23, 1891, it was enacted 
that none of the provisions of that law from section 20 to section <9 in- 
clusive, should apply to municipalities having a population the size of 
the township of Hamilton. By force of this provision of. the law the 
township of Hamilton stands just where it did before the ballot reform 
law was passed, with regard to the methods to be observed in putting in 
nomination its candidates for municipal office. 

The nomination of MeGilliard therefore was legal, and he was not 
required to file an acceptance of that nomination in order to render him 
eligible to the office to which he was elected. 

The petition fails to set forth any facts or circumstances which render 
it probable that any of the grounds exist which tae statute mentions as 
necessary to support a contest. 

The petition must, therefore, be dismissed. 


WILLIAM LUCAS v, MARGARET ELIZABETH LUCAS. 
(N. J. Court of Chancery, Sept. 14, 1897.) 


Non-resident Defendant.—Answer affer rendered, should not be permitted to appear 
final deevree—Service of Order to Show Cause.— and answer, pursiant to the twenty-first 
The proper practice as to the service ofan — section of the Chancery act (Gren, Stat, p. 
order to show cause why a non-resident de- 375) settled. 
fendant against whom a decree has been 


Mr. J. Buchanan applied to the Chancellor for an order to show 
cause, upon petition and affidavits, why the proceedings upon the final 
decree herein should not be stayed, and the defendant permitted to ap- 
pear and answer. Surprise and merits having been shown the order 


was granted. 
The draft of the order provided for service upon the solicitor of record. 
Tue CHANCELLOR: Service should be made upon the complainant 
himself. It is stated generally that the employment of the solicitor ends 
with the tinal decree. 
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OBITUARIES, 


EX-SECRETARY GEORGE M. ROBESON. 

Ex-Secretary of the Navy, George M. 
tobeson, usually termed General Robeson, 
more prominent as a statesman than a law- 
yer, died at his home in Trenton, Sept. 27, 
vf congestion of the lungs, aged 70 years, 
He was a man of brilliant mind and attain- 
He was admitted to the N. J. bar 
He gained prominence in his pro- 
From prosecu- 


ments. 
in 1850. 
fession almost at the start. 
tor of the pleas for Camden county, and 
then attorney-general under Gov. Ward, he 
became more conspicuous by his appoint- 
ment as secretary of the navy under Presi- 
dent Grant. This position he held until 
the end of Grant’s second administration. 
He was elected twice by the Republicans to 
Congress, and was afterwards defeated by 
Thomas M. Ferrell, a Democrat. It is said 
that this defeat crushed his spirit and that 
his activity was noticeably affected. He 
gradually relinquished his hold upon active 
life in law and polities from that time. He 
moved from Camden to Trenton about six 
years ago. He leaves a widow and one 
daughter. 

The burial was at Belvidere where Mr. 
Robeson was born. The Rev. Dr. John 
Dixon conducted the services. The pall- 
bearers were Chancellor Alexander T. Mc- 
Gill, Attorney-General Samuel H. Grey ; 
Pennington Whitehead, of New York; 
Cortlandt Parker, of Newark; Richard 
Cadwalader, of Philadelphia; Justice Ben- 
net Van Syckel, of the New Jersey Supreme 
court, and General Robert F. Stockton, 
Colonel S. Meredith Dickinson, Hugh H. 
Hamill and Samuel Gummere, of Trenton. 


MR. WILLIAM C. SPENCER. 

William Chetwood Spencer, formerly 
secretary of the New Jersey Society of the 
Cincinnati, and a well-known lawyer of Jer- 
sey City died at his home in Elizabeth on 
Saturday, Oct. 2, 1897. He was born on 
May 29, 1849, and was the son of Robert 
Dayton Spencer, the compiler of Spencer’s 
New Jersey Law Reports, and Elizabeth 


| 
| 
| 





Ogden Chetwood, daughter of the late Major 
William Chetwood, of Elizabeth. He in- 
herited his membership in the Society of 
the Cincinnati from his great-great-grand- 
father, Colonel Oliver Spencer. 


EX-JUDGE JOHN HOPPER. 

John Hopper, Paterson’s venerable law- 
yer and the oldest member of the New Jer- 
sey bar, died at 10 o’clock, October 20, 1897, 
at his residence on Market street. 

For upwards of a year Judge Hopper had 
been suffering from liver complaint, and his 
physician says that it was only due to his 
robust constitution and the good care that 
he took of himself that he lived as long as 
he did. The liver became so enlarged that 
it pressed upon the heart. The deceased 
was in his 83d year, his birthday having 
been last commemorated in March of this 
yeur,at which time he was still on the 
bench, and the county officials at the Court 
House recognized the event by presenting 
him with an immense basket of flowers 
The deceased is survived by Mrs. Hopper 
and six children. 

Judge Hopper graduated from Rutgers 
College in 1833 and, since 1851, has been 
one of its trustees. He studied law with 
Governor Vroom, at Somerville, and with 
Elias D. B. Ogden, of Paterson, and was 
licensed as an attorney September, 1836, 
and as counsellor February, 1840. He was 
surrogate of Passaic county 1845 to 1855; 
prosecutor of the pleas 1863 to 1868 and 
1871 to 1874; State senator 1868-71, and 
1874-77 ; judge of the Paterson District 
court 1877-86 ; judge of the Passaic Common 
Pleas, 1886 until last spring. He was a 
life long Domocrat, but last year publicly 
repudiated the Chicago platform and its 
candidate. 

The Passaic bar on Oct. 22, met and chose 
Governor Griggs to preside. The Governor 
paid a beautiful tribute to the memory of 
Judge Hopper, among other things saying: 

‘It has been my good fortune to have been 
associuted with him at this bar since 1871. I 
have served with him in the State Legisia~ 


ture; I have practiced before bim in the 
courts over which he presided. Never have I 
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met a man of more chivalric courtesy, of 
warmer friendliness. With extreme zeal and 
energy in the cause of his clients, he com- 
bined “a flowing courtesy to all men” that 
made intercourse with him in every relation 
of life a pleasure. 

‘He possessed the spirit and tradition of 
the common law; he was reared in it at a time 
when it had not been overlaid with the im- 
penetrable masses of statutory change and 
amendment. He was one oi the few relics of 
the old school who had mastered the science 
of special pleading and knew how totaxa 
bill of costs. He was the last member of the 
bar that Lever knew to follow the courtly 
custom, which once prevailed, of wearing a 
dress coat when arguing a cause at the bar of 
the Supreme Court. 

“As a man and a citizen he was equally 
unique and distinguished. Who that knew 
him can+ver forget the calmness and poise, 
the serenity of temper, and the courtliness of 
manner, that made association with him so 
agreeable and cheering? We shall miss his 
quiet, ready smile, his affable greeting, his 
serene composure, his friendliness and good- 
fellowship. He met every duty, every condi- 


tion in life, with equal patience and good | 


spirit, and when the days of physical failing 
came, and the mountains of the Unseen 
warned him that his end wa- approaching, 
he still bore the same serene and cheerful 
aspect that had distinguished him in his days 
of strength.” 


A committee on resolutions were ap- 
pointed, who reported the following, which 
were unanimously adopted : 


“The oldest member of our profession in 
this state—oldest in years and oldest at the 
bar—has passed away. Many years of faith- 
ful service given to the practice of the law, 
the framing of the jaw, and the administra- 
tion of the law, have at last reached their 
end, and he has gone from among us forever. 

“We are left to remember and to admire 
his usefulness and his ability; and to cherish 
always the recollection of his frien(ship and 
his kindness in bis intercourse with us. And, 
to the end that tuis brief memorial, so inade 
quately expressing our regard and esteem, 
may not pass by with the voices which 
utter it: 

“We resolve that the Circuit court of this 
county be requested to enter upon its min- 
utes this deciaration of the sentiments of 
those who knew bim best—thus to perpetuate 
upon the scene of his longest labors ‘he mem- 
ory of John Hopper as a counsellor-at-law of 
tne Supreme court of this state, as a senator 
in our Legislature, and as a presiding judge 
in our county of Passaic. 

“We resolve further that a copy of this 
memorial be sent to the family of Judge 





| 26, 1845. 
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Hopper with the assurance of the sincere 
sympathy of the bar in their bereavement. 
Joan 8. BARKALOW, 
WILLIAM B. GOURLEY, 
EUGENE EMLEY, 
Committee on Resolutions.” 

Before the resolutions were adopted, Mr. 
William Nelson paid a tribute to the de- 
ceased, after which Judge Dixon had court 
opened, when Judge Barkalow presented the 
resolutions ina brief address. Judge Dixon 
in accepting the resolutions also made 
an address to the memory of his for- 
mer colleague onthe bench. Among other 
things he said : 

“No man ever served Passaic county as he 
did. Other of her citizens have oecupied 
bigher places in the state and nation, but 
none was so distinctively connected with 
what concerned the interest of the county it- 
self. None has rendered such useful public 
service to the county as he has. In almost 
every department of her public service he has 
been constant and faithful and useful.” 


ALFRED WALLING, JR. 
Ex-Judge Alfred Walling, Jr., of Key- 
port died by his own hand Nov. 2. He 
went to the polls and voted and about ten 
o’clock returned to his home and shot him- 
self in a room of his house. No cause has 
been assigned for the deed. [lis law part- 
ner, Mr. Ogden, was running for surrogate, 
a position which Mr. Walling had desired, 
but it is not supposed that this was sufficient 
to account for the deed. Judge Walling 
was a Democrat and his partner a Republi- 
can. 

Judge Walling was born at Keyport Oct. 
He studied law with Mr. Mar- 
cus B. Taylor and was admitted to the N 
J. Bar November term, 1873, and as coun- 
sellor February term, 1877. He was ap- 
pointed Law Judge of Monmuuth county in 
1879 and served until 1890. 
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Mr. William Riker, Jr., of Essex county, 
became clerk of the Supreme court of this 
state November 1, and next day sent outa 
notice to the attorneys of the state that the 
Act of March 5, 1896, concerning fees, be- 
came operative in his office, and that here- 
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after it would be necessary for those having 
business with his office to advance a reason- 
able deposit against which all fees and costs 
may be charged in order to insure prompt 
service. 





ATTORNEY GENERAL’S SALARY. 


If our friends of the New JERsEY Law 
JOURNAL will turn to Nizon’s Digest, edition 
of 1855, they will find the law which made 
the salary of the attorney-general of New 
Jersey $80 per year. We thought it strange 
that the quartermaster-general should re- 
ceive a higher salary, but, until the Journal 
raised the question, never verified it. The 
act bears date April 4, 1845, a still later 
period than was noted.— Sussex Register. 





JUSTICE D'XON DISSENTS. 


Justice Dixon has filed in the Court of 
Errors and Appeals a dissenting opinion in 
the Wanser Hoos case, in which he gives 
his reasons for believing that the McArthur 
election act should have been declared con- 
stitutional. The ground taken by Justice 
Dixon is very similar to that in the dis- 
senting opinion of Justice Collins, 





A GOOD WORK DONE, 


Mr. Benjamin F. Lee, clerk of the Su- 
preme court of this state, retired from office 
November 1, after » quarter century’s ser- 


vice. He has made a first-class official and, 
happily, closes his term only after com- 
pletely arranging the papers of his depart- 
ment ,documents relating to cases from 1682 
to date are properly filed and indexed, and, 
for historical purposes, it is the most valu- 
able labor ever performed by a New Jersey 
official. 





A SUSSEX COUNTY STORY, 


During the period when Justice Van- 
cleve Dalrimple presided over the Sussex 
courts, he had occasion to refer to “* Nixon’s 
Digest.” Addressing himself to the mem- 
bers of the bar, he said : 
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“Has any one here a copy of ‘Nixon’s 
Digest?’ ”’ 

The aged court crier, Redmond O’ Leary, 
though growing quite deaf, was ever on the 
scene with an eye to aiding the court in its 
duties. Rising from his place, he inquired 
in stentorian tones: 

“Is Nicholas Digest in the court?” 

The gravity of the court was broken hy 
a roar of laughter, in which the judge 
joined until his sides ached. 


BOOK NOTICES. 





CELEBRATED TRIALS by Henry Lauren Clin- 
ton, Author of “ Extraordinary Cases.” 
Harper & Brothers, Franklin Square, 
New York. 

This work contains sketches of various’ 
celebrated trials with which the author 
(the distinguished New York lawyer) was 
professionally connected between the years 
1857 and 1874. For thelast hundred years 
there have been no trials in this country of 
more intense and thrilling interest than 
some of those recorded in this volume, espe- 
cially the trial of Mrs. Cunningham for the 
murder of Dr. Burdell in 1857; the trial of 
Dr. E. M. Brown, in 1863, for the murder 
of Clementina Anderson; the trial of Wil- 
liam M. Tweed, in 1873; the case of John 
Kelly, the distinguished leader of Tammany 
Hall, against Mayor Havemeyer for libel 
(the Mavor died during the argument of the 
case); and the trial of Richard Croker, the 
noted politician, for the murder of John 
McKenna in 1874. This work is full of 
tragic incidents, as well as of interesting 
anecdotes. Some readers may wonder why 
Mr. Clinton has confined himself solely to 
cases in which he was counsel, but the rea- 
son is plain; these are the only ones of 
which he can write with an intelligent 
knowledge of their inside features, and, 
further, they are enough to makea volume, 
and there waa, therefore, no occasion to go 
outside of his own experiences. 


THE Law oF PROMOTERS AND PROMOTION 
OF CoRPORATION, by Arthur M. Alger. 
Little, Brown & Co., Law Book Publishers. 
Boston, 1897. 

One not familiar with the law of corpora- 


tions would hardly have supposed it possi- 
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ble that such a work as Mr. Alger’s could 
have been written on a subject of this nature. 
The law of promoters and promotion of cor- 
porations has always attached thereto, a 
vagueness specially peculiar to it, and it al- 
most always requires an examination of the 
decisions when one is about to give advice 
upon a question relative thereto. The ques- 
tions of the rights, duties and liabilities of 
promoters of corporations are not to be con- 
fined by any distinct or narrow limitations. 
The questions of gifts, profits, commissions, 
the liability of promoters in damages to 
corporations, the rescission by corporations 
of contract, entered into with promoters, 
the redress to stockholders for wrongs com- 
mitted by promoters, the liability to account 
for profits, the relative position of subscrib- 
ers for shares of stock and promoters to the 
corporation, misrepresentation, non-disclos- 
wre of material facts, etc., etc., all form im- 
portant branches under which this subject 
may be sub-divided. The book is divided 
into twelve chapters, which again are sub- 
divided into sections, so that there are two 
hundred and sixty-five distinct sub-heads, 
all of which give the law upon separate 
propositions as they have arisen. Copious 
citations are added to the more important 
subjects. One of the most important and 
interesting chapters is chapter seven, arti- 
ele three, “ Promoters’ liability in damages 
when not in a fiduciary position towards 
stockholders.” Under this heading will be 
found abstracts of the English statute on the 
subject, the right of the subscriber to rely 
on representations addressed to him,etc.,ete., 
giving also the rule in Massachusetts and 
other jurisdictions, the rule in New Jersey, 
and the rule laid down in England and by 
the Supreme court of the United States. 
The index is unusually full and in the na- 
ture almost ofadigest. Price $4.00. Soney 
& Sage, Newark, New Jersey, Sule Agents. 
GeNneRAL Digest AMERICAN AND ENG- 

LisH. Annotated. Refers to all reports, 

official and unofficial. Volume 3, New 

Series. Lawyers’ Co-operative Publish- 

ing Co., Rochester, N. Y. 1897. 

The value of this series of digests has 
been spoken of frequently in these pages. 
There can be no question that sub-dividing 
this work into volumes which appears more 
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frequently than the annual issues formerly 
published isa great improvement, It isa 
saving both in time and labor, for it 
avoids the necessity of paging over the 
separate weekly publications, and shows at 
a glance all the decisions which have been 
rendered by the various courts during the 
period covered by the book. This volume 
is considerably larger than volumes one and 
two. A new feature and one of exceptional 
value is the addition of the annotations 
which have been made to this work. To 
the more important propositions from cur- 
rent decisions have been added references 
to decisions upon the point involved, show- 
ing cases of similar effect or cases which 
vary therefrom. Thecitations also give the 
authorities relied upon by the court in the 
case digested, as well as cases criticized, dis- 
tinguished or overruled. The volume con- 
tains fifteen hundred and fifty odd pages. 
It is handsomely bound and appears very 
serviceable. 


AMERICAN NEGLIGENCE Reports. Volume 
2, numbers 1, 2 and 3, for the months of 
July, August and September respectively. 
Edited by John M. Gardner. Remick & 
Schilling, law book publishers, New York 
City. 

In these numbers may be found the negli- 
gence cases as reported in the Supreme and 
superior courts of the various states during 
the months of February, March and April, 
1897. 


HANDBOOK oF THE Law oF EQuitTy 
PLEADING, by Benjamin J. Shipman. 
West Publishing Co., St. Paul, Minn, 
1897. 

This is another volume of the Hornbook 
Series. Mr. Shipman has already given to 
the profession a learned and valuable book 
on Common Law Pleading, and from a care- 
ful examination of the present volume it 
seems that the plan adopted in works on 
Common Law Pleading has been followed 
by the author in presenting the statements 
of the rules and principles relating to equity 
pleading. The boo’: will be of special in- 
terest to the practitioners at the bar of this 
state, by reason of the fact that many of our 
lawyers practice very largely in the Chan- 
cery court, and that a large proportion 
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of the litigation of this state is conducted 
before that court in one way or another. 
The statement of the rules of practice and 
the application of the principles of equity 
pleading have been stated with precision, 
and one who will read this volume from 
beginning to end, will have perhaps a 
much clearer understanding of the method 
than could be obtained from the study of a 
more elaborate treatise. The author begins 
with a brief history of the origin and de- 
velopment of equity pleading, and explains 
the important branches of the system, 
together with the steps taken from the be- 
ginning of a suit to its termination. Thus, 
in chapter two, the subject of parties is 
thoroughly disposed of, and in chapter three 
the proceedings in a suit in equity are taken 
up step by step, every possible occurrence 
being disposed of as it 1s reached. Chapter 
four is on bills, five on disclaimer, six on 
demurrer, seven on plea, eight on answer 
and nine on replication. The citations are 


numerous and include many cases which 


have been very recently decided. Some of 
the annotations are long and seemingly 
contain all the law on the subject discussed. 
The work will be appreciated both by the 
student and practitioner. 


AMERICAN ELECTRICAL CASEs, being a col- 
lection of all the important cases (except- 
ing Patent Cases) decided in the state and 
federal courts of the United States from 
1873 on subjects relating to the Telegraph, 
the Telephone, Electric Light and Power, 
Electric Railway and all other practical 
uses of electricity. With Annotations. 
Edited by William W. Morrill, author of 
“Competency and Privilege of Wit- 
nesses,” “‘ City Negligence,” ete. Volume 
VI. 1895-1897. Albany, N. Y., Mat- 
thew Bender, Law Publisher, 511-513 
Broadway. 1897. 


This volume contains more than nine 
hundred and twenty-five pages, which con- 
sist of cases involving questions of electrici- 
ty, all of which have been decided during 
the latter part of the year 1896 or during 
the current year. The cases upon a certain 
subject follow each other; thus, the qnes- 
tions of Municipal Control in regard to tele- 
phone and telegraph companies, Construc- 
tion of Statutes, Street use for electric light- 
ing, Electric light fixtures obstructing high- 
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ways, Powers of municipal authorities, Elec- 
tric street railway and electric cars, munic- 
ipal control of, municipal license fee, etc., 
follow one after the other, thus giving in 
the same publication all the important cases 
recently decided in this branch of the law. 
The second series treats of the subject of the 
Right of street railway companies to change 
the motive power ; Superior right in street 
to repair wire; Compensation for using track 
of cable road. These are followed by cases 
showing the rights of abutting owners where 
telephone lines, telegraph poles, and electric 
light appliances are placed in the highway, 
also improper evidence of damage to abut- 
ting owner, etc., etc. The series of cases 
following these discuss the right of abutting 
owners in cases where electric’ street rail- 
ways are constructed in the highway for 
cutting wires, etc., electric railways crossing 
steam railways, and the interference of elec- 
trical uses, and then come cases in which 
are decided the rights of individuals who 
have been injured by electric shock. In 
some of these cases the questions of concur- 
rent negligence of telephone and electric 
railway companies are takenup. These are 
followed by electric street railway cases, in 
which are discussed the duty to use proper 
appliances. Then come cases pertaining to 
injuries to passengers, travelers and others 
and cover all questions raised in cases of 
this nature. Another series of cases on an 
important subject are those dealing with 
questions of discrimination between tele- 
phone and telegraph patrons, the transmis- 
sion of messages, etc., etc. Nineteen cases 
are reported on the subject of negligence of 
telegraph companies and the transmission or 
delivery of messages, and a note containing 
citations from each of the states is added at 
the end of these cases. Numerous notes 
containing a great number of citations and 
abstracts of cases are found throughout the 
volume. The index is very full. We think 
that this is the most valuable of the volumes 
issued in this series. 


Tue JupiciAL AND Civit History OF 
New Jersey. By John Whitehead, mem- 
ber of the New Jersey Bar. The Boston 
History Co., 1897. 

The company which has brought out the 
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above history has its headquarters, at pres- 
ent, at Syracuse, New York. It is probably 
engaged in the publication of similar worns 
for other states, and if its volumes relating 
to public men, and especially lawyers, shall 
always fall into as safe and able hands as 
those of Mr. Whitehead, the publishers 
will never fail in having a readable and re- 
liable historical work. 

Our knowledge of Mr. Whitehead is such 
that we absolutely know, before opening 
this volume, that he has allowed no date 
nor line to appear in it which he does not 
feel can be substantiated. He is not an 
historical writer to make money, nor to 
adorn a tale, nor to win an ephemeral repu- 
tation. He digs deeply and prunes wisely, 
and he neither praises nor censures indis- 
criminately. His language is clear and the 
literary diction of his sentences a model. 
He loves history because it is history, and 
takes any amount of pains to ascertain the 
truth. 

The first half of the book is taken up 
with history, which the title would imply, 
and is known as part I. It contains four- 


teen chapters, the first eleven*of which are 
sketches of the settlement of, and legisla- 
tion for, New Jersey up to the close of the 
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Revolution. Chapters 12 and 13 deal 
chiefly with the Constitution and the courts, 
and the latter chapter contains over a hun- 
dred pages of discriminating sketches of the 
justices of the Supreme court of the state. 
Chapter 14 is wholly upon the Court of 
Chancery, and is not as lengthy as we wish 
it could have been. It is the one chapter in 
the book which is unsatisfactory from its 
brevity. 

Part II, which is also comprised of about 
six hundred pages, is a biographical register 
of practitioners of the state, perhaps mostly 
living, but many of whom have gone to 
their reward. We think the plan begun in 
this register, of a strict alphabetical order, 
should have been followed to the end, but 
this isa matter of arrangement rather than 
of substance, because the work has a satis- 
factory index. 

There are many portraits in the work, 
which add to its value, and while some of 
them, as for example that of ex-Chancellor 
Runyon, are not as pleasing as they might 
be, yet others, as of Justice Bradley, Fred- 
erick T. Frelinghuysen, Chief Justice Ma- 
gie, Vice-Chancellor Pitney, Attorney-Gen- 
eral Grey, etc., are speaking likenesses of 
these distinguished men. 
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